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Court of Appeals of the District of Columbia. 


No. 3237. 

Frank Shore, Appellant, 
vs. 

Maurice Splain, &e. 


a Supreme Court of the District of Columbia. 

Habeas Corpus, No. 748. 

In the Matter of the Petition of Frank Shore for a Writ of Habeas 

Corpus and Certiorari. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings, had, in the above-entitled cause, to wit: 

1 Petition for Writ of Habeas Corpus and Certiorari. 

Filed October 7, 1918. 

In the Supreme Court of the District of Columbia. 

Habeas Corpus, No. 748. 

In the Matter of the Petition of Frank Shore for a Writ of Habeas 

Corpus and Certiorari. 

To the Supreme Court of the District of Columbia: 

Your petitioner, Frank Shore, respectfully represents as follows: 
(1.) That he is a citizen of the United States and a resident of 
the District of Columbia; that he is unlawfully restrained of his 
liberty by Maurice Splain; United States Marshal in and for the 
District of Columbia; for transportation to the Washington Asylum 
and Jail in the District of Columbia, by virtue of a certain com¬ 
mitment to him requiring him, the said Marshal, to commit the peti¬ 
tioner to the said Washington Asylum and Jail for the purpose of 
the imprisonment of your petitioner and restraining him of his lib¬ 
erty; 
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(2.) Your petitioner respectfully says that he was unlawfully and 
improperly, and without due process or warrant of law tried in the 
Police Court on the 30th day of July, A. D., 1918, and sentenced to 
be committed to the Washington Asylum and Jail on the <th day 
of September, A. I)., 1918, by one Honorable John P. McMahon, a 
Judge of the Municipal Court, who was improperly and without 
legal authority under the law in force in the District of Columbia, 
attempting to discharge the functions and duties of a police court 
judge of the District of Columbia, and without proper or 

2 legal authority under the laws in force in the District of Co¬ 
lumbia did preside at the trial of your petitioner on the 30th 

day of July, 1918, with a jury, and sentenced your petitioner on 
the 7th day of September, 1918; and that as a result of such improper 
trial, conviction thereon by verdict of the jury and the sentence im¬ 
posed on your petitioner,*a certain commitment was issued out of 
the Police Court directed to the United States Marshal, directing him 
to transport vour petitioner to the Washington Asylum and Jail in 
the District of Columbia; and the Petitioner is held in restraint of 
his liberty under said commitment, and verily believes that such 
imprisonment and restraint aforesaid are illegal, and that his trial 
in the Police Court and his sentence and the commitment thereon, 
and all the proceedings and acts of the said John 1. McMahon are 
wholly void, and that the said McMahon had no authority or juris¬ 
diction to warrant him to preside at the said trial of the petitioner 
or to sentence the said petitioner, and the said commitment was im¬ 
properly and improvidently issued; and that the petitioner’s re¬ 
straint of his liberty constitutes a deprivation of his liberty without 
due process of law, and without legal warrant or authority; 

(3.) And the petitioner respectfully shows unto this Honorable 
Court, that in a certain cause, No? 220708, in the Police Court of 
the District of Columbia, entitled, United States v. Frank Shore, 
the petitioner was arraigned for trial upon a certain information 
charging him that he did, on the 14th day of September, 1917, un- 
lawfullv bet and gamble a certain sum of money, to wit, the sum 
of Two Hundred Dollars ($200.00) in National currency of the 
United States of America with one Clay M. Wood, on the 

3 result of a certain running race of horses; that the petitioner 
plead not guilty to the information and demanded a jury 

trial, and that he was thereafter placed on trial under the said in¬ 
formation before a jury presided over by the Honorable John P. 
McMahon, who was not then a iudge of the Police Court but was a 
judge of the Municipal Court of the District of Columbia; that the 
said John P. McMahon had no authority in law to preside at the 
trial of the petitioner, as a judge of the court, but nevertheless did 
preside to try the petitioner, which trial resulted in a verdict of 
guiltv on, to wit, the 30th day of July, 1918, and that thereafter, 
to wit, on the 7th day of September, 1918, the said John P. Mc¬ 
Mahon sentenced the petitioner to be committed to the Washington 
Asvlum and Jail for the term of ninety (90) days and to pay a 
fine of Five Hundred Dollars ($500.00), and in default, to he com¬ 
mitted to the Washington Asvlum and Jail for the term of ninety 
(90) davs additional, and under the said commitment the petitioner 
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is now in the custody of the said United States Marshal for the pur¬ 
pose of transporting him to the said place of commitment; 

(4) That at the time of the sentence of the petitioner by the said 
John P. McMahon, to wit, on the 7th day of September, 1918, both 
the regular appointed police judges, the Honorable Alexander Mul- 
lowney and the Honorable Robert Hardison, were the acting police 
court judges in the said Police Court and were present in court and 
presided as such judges on the 7th day of September, 1918, but 
that nevertheless, and although both the said Police Court judges 
were actively engaged in their duties on said day, as such judges, 
the said John P. McMahon did, without any warrant of law 

4 or any legal authority so to do, wrongfully and improperly 
sentenced the said petitioner, and the petitioner attaches 

hereto and makes a part hereof a certification of the Deputy Clerk 
of the Police Court of the District of Columbia, in which he certifies 
to the presence of both of said judges in the said Police Court on, to 
wit, the said 7th day of September, 1918; 

(5.) And the petitioner shows unto this Honorable Court that 
under the law in force in the District of Columbia, there is estab¬ 
lished a Police Court, having jurisdiction of certain offenses, and 
that the said Court consists of two judges, learned in law, appointed 
by the President of the United States by and with the advice and 
consent of the Senate of the United States, for a term of six years 
or until their successors are appointed; that the said judges shall 
hold separate sessions and carry on the business of the said Court 
separately and simultaneously, and are empowered to make rules 
for the apportionment of the business between them, and the acts 
of each of said judges respecting the business of said Court, shall be 
deemed and taken to be the acts of said Court. Each judge, when 
appointed, shall take the oath prescribed for judges of the Police 
Court of the United States; the same being the Act of June 30, 1902, 
Section 42 of the Code of Laws in force in the District of Columbia; 
and makes no provision whatsoever for the appointment of Police 
Court judges other than by the President of the United States, by 
and with the advice and consent of the Senate of the United States; 

(6.) And the petitioner further shows unto this Honorable Court 
that under the same Act of Congress, to wit, the Act of June 

5 30, 1902, Section 51 of the Code of Laws in force in the Dis¬ 
trict of Columbia, provides; 

“In case of sickness, absence, disability, expiration of term of 
service of or death of either of the judges of said court, any one of 
the justices of the Supreme Court of the District of Columbia may 
designate one of the justices of the peace to discharge the duties of 
such police judge until such disability be removed or the vacancy 
filled. The justice so designated shall take the same oath prescribed 
for a judge of the police court.” 

That thereafter the Congress of the United States, by Act of Feb¬ 
ruary 17, 1909, changed the name and jurisdiction of the inferior 
court of justice of the peace in the District of Columbia so that 
thereafter the said court, known as justice of the peace, shall be 
known as the Municipal Court of the District of Columbia; and in 
said Act of Congress it is provided, among other things, as follows: 
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“In case of sickness, absence, disability, expiration of term of 
service of or death of either of the judges of the police court, or the 
juvenile court, any one of the justices of the Supreme Court of the 
District of Columbia may designate one of the judges of the muni¬ 
cipal court to discharge the duties of said judges until such disability 
be removed or the vacancy filled. The justice so designated shall 
take the same oath prescribed for these judges.” 

(7.) The petitioner further shows unto this Honorable Court that 
during the month of April, 1918, there was no disability of either 
of the said Police Court judges, the said Honorable Alexander Mul- 
lowney and the said Honorable Robert Hardison, that both of said 
judges during the month of April, 1918, were present in court and 
presiding as judges during the entire month; that neither of said 
judges at any time during the said month of April, and particularly 
on the 4th day of April, 1918, were sick, absent or disabled, or in 
any manner prevented from presiding as Police Court judges, nor 
had the term of either of said judges expired, and that there 

6 was no occasion at said time to have or require the designa¬ 
tion of any judge of the Municipal Court to act as Police 

Court judge; and the petitioner respectfully says, upon advice of 
counsel, that the condition precedent to the designation by one of 
the justices of the Supreme Court of the District of Columbia, des¬ 
ignating one of the judges of the Municipal Court to discharge the 
duties of judge of the Police Court, is only in case of sickness, ab¬ 
sence, disability, expiration of term of service of or death of either 
of the judges of said court, and that this condition precedent and 
the occasion for the designation of such Municipal Court judge to act 
as aforesaid had not arisen on the 4th day of April, 1918, and that 
the only authority vested in any of the justices of the Supreme Court 
of the District of Columbia to make such designation, is when the 
actual condition arises under the Act of Congress hereinbefore cited 
to justify such designation, and that an order of a justice cannot be 
made in anticipation thereof; and that the justices of the Supreme 
Court of the District of Columbia are without authority to appoint 
to the Police Court Bench a judge of the Municipal Court for a 
fixed period of time, but only has authority to designate such Muni¬ 
cipal Court judge until the disability for which the designation was 
made be removed, or the vacancy existing at the time of such des¬ 
ignation be filled; and the petitioner further respectfully says, upon 
advice of counsel, that there is no authority in law to authorize any 
one of the justices of the Supreme Court of the District of Columbia 
to make an appointment of a deputy judge of the Police Court or a 
substitute judge of the Police Court, for any specified time or terrti, 
and that the only authority vested in a justice of the Su- 

7 preme Court of the District of Columbia is as set forth in the 
Act of Congress hereinbefore referred to, being the Act of 

February 17, 1909; 

(8.) And the petitioner shows unto the Honorable Court that 
the said John P. McMahon, one of the judges of the Municipal 
Court, was attempting to exercise the functions of a Police Court 
judore, and did preside at the trial of the petitioner on the 30th day 
of July, 1918, and did sentence the petitioner as hereinbefore shown 
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on the 7th day of September, 1918, at a time when the two regular 
appointed judges were present in court, and that the said John P. 
McMahon assumed to act and did act as Police Court judge, both 
in the trial of the petitioner and in his sentence, under a certain 
Order passed by the Honorable Walter I. McCoy, one of the Justices 
of the Supreme Court of the District of Columbia, which Order was 
passed on the 4th day of April, 1918, and is as follows: 

“By virtue of an act of Congress approved February 17" 1909, 
John P. McMahon, one of the Judges of the Municipal Court of said 
District is hereby designated and appointed to discharge the duties 
of either of the judges of the Police Court during their sickness, va¬ 
cation or disability, until the first day of January, A. D. 1919.” 

and the petitioner respectfully says that the disability, or condition 
precedent to the designation of one of the judges of the Municipal 
Court of the District of Columbia to act as Police Court judge, was 
not existing on the date of the said Order, to wit, the 4th day of 
April, 1918, and that there was no occasion at said time for the 
designation of such judge to act as Police Court judge, as neither of 
the said Police Court judges at said time were sick, absent, had any 
disability, nor had their term of service expired, and both 

8 were living at the time and presiding over their respective 
branches of the Police Court; and further, that the said Order 

provided for a term of service, from the date of said Order, to wit, 
the 4th day of April, 1918, until the first day of January, 1919; 

(9.) And the petitioner respectfully says that the said Order was 
irregularly and improvidently issued by the said Justice, and is 
contrary to the act of Congress providing for the designation of 
judges of the Municipal Court to act as Police Court judge, and upon 
advice of counsel says that the act of Congress neither contemplated 
that there should be a standing additional or substitute judge to 
meet conditions as they might arise, nor the appointment of a Muni¬ 
cipal Court judge, by the Court-, for a fixed term or period of time, 
hut that the said act of Congress only provided for the designation 
of a judge of the Municipal Court at the time of or in ca^es of sick¬ 
ness, absence, disability, expiration of term of service of or death 
of either of the judges of said court, and that the designation can 
only be until such disability be removed or the vacancv filled; and 
the petitioner respectfully says that the said John P. McMahon did 
not attempt to act as Police Court judge until many months after 
the 4th day of April, 1918, to wit. on the 28th dav of June, 1918, 
on which day he took the oath of office prescribed by law, and at 
which time both of the said Police Court judges were presiding in 
the Police Court; and the petitioner further respectfully says that 
there was no warrant in law authorizing the passing of the said Order 
referred to, and that the same is without effect as appointing a Muni¬ 
cipal Court iudge to act as a Police Court judge from the 4th 

9 day of April. 1918, to the first day of January, 1919; 

(10.) And the petitioner respectfully says that although 
the said order was pas°ed on the 4th dav of April, 1918, there was 
no occasion for the said John P. McMahon to assume the duties of 
g Police Court judge as no disability of any kind had arisen, both 
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the said judges being daily actively engaged in presiding in the 
Police Court, and that it was not until the 28th day of June, 1918 
that the said John P. McMahon took the oath prescribed by statute, 
showing, it is respectfully submitted, that the Order hereinbefore re¬ 
ferred to was passed in anticipation of disability and not by reason 
of any present or existing disability; 

(11.) And the petitioner respectfully says that the Honorable 
John P. McMahon, judge of the Municipal Court, bad no authority 
to act as judge of the Police Court at the time of the trial of the peti¬ 
tioner, and that be bad no authority to sentence the petitioner, and 
that under the law be was not authorized to substitute at such time 
in the place and stead of any of the judges of the Police Court; 

(12.) And the petitioner respectfully says that he is unlawfully 
restrained of bis liberty bv the United States Marshal and is en¬ 
titled to relief therefrom by a Writ of Habeas Corpus: 

Wherefore, your petitioner prays: 

(1.) That a Writ of Habeas Corpus may be issued directed to 
Maurice Splain, United States Marshal, commanding him to pro¬ 
duce the body of the petitioner before the Court, to the end that 
the cause of bis commitment, confinement and restraint may be in¬ 
quired into, as provided by law, and that upon such inquiry 
10 being made your petitioner may be discharged from such 
unlawful restraint and confinement; 

(2.) That a Writ of Certiorari be issued, directed to Frank A. 
Sebring, Clerk of the Police Court., commanding him to return to 
this Court all proceedings had against the petitioner, in cause No. 
220708 in said Police Court, resulting in the trial, conviction and 
commitment of the petitioner, for such action thereon as may he 
proper in the premises; 

(8.) And for such other and further relief as the nature of this 
petition may require and to the Court may seem proper. 

FRANK SHORE. 

JAMES L. PUGH. 

ALEXANDER WOLF, 

Attorneys for Petitioner . 

District of Columbia, ss: 

Frank Shore, being first duly sworn, deposes and says that he is 
the petitioner named in the foregoing petition by him subscribed; 
that be has read said petition and knows the contents thereof, and 
that the statements therein made of his own knowledge are true; and 
those therein stated upon information and belief he believes to be 
true. 

FRANK SHORE. 

Subscribed and sworn to before me this 7" dav of October, 1918. 

J. R. YOUNG, 

CVk, 

By F. E. CUNNINGHAM, 

Ass’t C’lk. 
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11 City of Washington, 

District of Columbia, ss: 

I, J. B. Peyton, Deputy Clerk of the Police Court of the District 
of Columbia, do hereby certify that on the 7th day of September, 
1918, the Honorable Alexander Maloney and the Honorable Robert 
Hardison, Judges of the Police Court, were present and acting 
judges of the said Court and were performing the duties as said 
Police Court Judges. 

I do further certify that during the month of April, the 4th day 
of April, 1918, included therein, both of the regular Police Court 
Judges were serving in said court and that during the month of 
June, the 28th day of June, 1918, inclusive therein, both of said 
Police Court Judges were serving in said Court and that from the 
1st day of April up to the period of summer vacations of Judges, 
which occurred in July, neither of the said Judges was sick, absent, 
or disabled in any manner. 

In testimony whereof, I have hereunto signed these presents as 
Deputy Clerk, Police Court, District of Columbia, and affixed the 
seal of the Police Court hereto, this 7th day of October, 1918. 
[seal.] J. B'. PEYTON. 


(Endorsed.) 


Upon consideration of the Petition of Frank Shore, it is, this 7th 
day of October, 1918, adjudged and ordered, that- the Writ of Habeas 
Corpus and the Writ of Certiorari issue as prayed in the said peti¬ 
tion, returnable the 8th day of October, 1918, before Mr. 
12 Justice Stafford in this Court, at 10- o’clock, A. M. 


By the Court: 

i 


ASHLEY M. GOULD, 

Justice. 


Memoranda. 


October 8, 1918.—Hearing in this cause postponed until the 9th 
day of October, at 11 o’clock, A. M. 

October 9, 1918.—Hearing in this cause postponed until the 11th 
day of October, 1918, at 11 o’clock, A. M. 

Return to Writ of Habeas Corpus. 

Filed October 9, 1918. 

******* 

The respondent. Maurice Splain. United States Marshal for the 
District of Columbia, upon whom the writ of habeas corpus in the 
above-entitled cause has been served, states that he is unable to bring 
into court the body of the said Frank Shore, as commanded by the 
said writ of habeas corpus, for the reason that the said petitioner was, 
on the 7th day of October, 1918, admitted to bail upon an order of 




8 


FRANK SHORE VS. MAURICE SPLAIN, ETC. 


this Honorable Court, conditioned for his future appearance before 

this court. , ... . , 

13 For cause why the said Frank Shore, petitioner, was taken 

into custody and detained by this respondent, this respondent 
savs that bv order of Robert Hardison, one of the Judges of the 
Police Court of the District of Columbia, dated October 7, 1918, the 
said Frank Shore was committed to the custody of your respondent, 
to be by him removed to the Washington Asylum and Jail, to serve 
a term ‘of ninety days’ imprisonment and to pay a fine of live hun¬ 
dred ($500.) dollars, or, in default thereof, to serve an additional 
term of ninety days in said jail, the said sentence having been im- 
posed upon a verdict and judgment of guilty in the Police Court of 
the District of Columbia in a cause entitled United States vs. Frank 
Shore, being numbered 220708 in said Police Court 

The aforesaid case was tried on July 30, 1918, in the Police Court 
of the District of Columbia, by a jury in the said Police Court, and 
Honorable John P. McMahon, one of the Judges of the Municipal 
Court of the District of Columbia, presiding as a Judge of said Police 
Court under and by virtue of an order of Chief Justice Walter I. 
McCoy, of the Supreme Court of the District of Columbia, dated 
April 4, 1918, which in words and figures is as follows: 

“BY virtue of an act of Congress approved February 17' 1909, 
John P. McMahon, one of the Judges of the Municipal Court of said 
District is hereby designated and appointed to discharge the duties 
of either of the judges of the Police Court during their sickness, va¬ 
cation or disability, until the first day of January, A. D. 1919.” 

And this respondent further says that the order so made by the 
said Honorable Walter I. McCoy, as Chief Justice of the Supreme 
Court of the District of Columbia, designating the said John P. Mc¬ 
Mahon to sit as a Judge in the Police Court of the District 
14 of Columbia, was made under and in pursuance of the au¬ 
thority vested in any of the Justices of the Supreme Court 
of the District of Columbia in such case by the Act of February 17, 

1909 . . ’ , # T i . 

Your respondent further states that continuously from July 1, 

1918, until and including August 18, 1918, Honorable Alexander 
R. Mullowny, one of the Judges of the said Police Court of the Dis¬ 
trict of Columbia, was absent from his duties as a Judge of the Police 
Court of the District of Columbia, and that during the entirety of 
said period the Honorable John P. McMahon, in the capacity afore¬ 
said, sat in place of said Alexander R, Mullowny. That continuously 
from and including the 19th day of August, 1918, until and includ¬ 
ing September 2, 1918, the Honorable Robert Hardison, one of the 
Judges of the Police Court of the District of Columbia, was absent 
from his duties as a Judge of the Police Court of the District of Co¬ 
lumbia, and that during the entiretv of said last-mentioned period, 
the Honorable John P. McMahon, in the capacity aforesaid, sat in 
place of the said Robeit Hardison. 

Before entering upon his duties in this behalf, the said John P. 
McMahon, on the 28th day of June, 1918, did execute before the 
Clerk of the Supreme Court of the District of Columbia an oath, a 
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certified copy of said oath being attached hereto and marked “Ex¬ 
hibit A”, and prayed to be read as a part of this return. 

As has heretofore been stated, respondent was tried and convicted 
on the 30th day of July, 1918. Thereafter his counsel filed a mo¬ 
tion for a new trial, and respondent states, at the instigation of the 
then counsel for the respondent, namely, Daniel W. Baker, 

15 Esquire, the date of the determination of said motion for a 
new trial was set for September 7, 1918, it being agreed that 

if upon that date the motion for a new trial was overruled, the re¬ 
spondent should he sentenced on said last mentioned date. 

Respondent further states that upon the said 7th day of September, 
1918, the motion for a new trial in said case was overruled and re¬ 
spondent was sentenced as aforesaid. 

After being sentenced as aforesaid, the respondent, through his 
counsel, did make application to one of the Judges of the Court of 
Appeals of the District of Columbia for the issuance of a w T rit of 
error to the Police Court of the District of Columbia, which said peti¬ 
tion, on September 17, 1918, was denied. 

By reason of the foregoing, your respondent respectfully represents 
to this Honorable Court that the respondent was lawfully committed 
to the custody of the United States Marshal for transmission to the 
Washington Asylum and Jail, to serve the aforesaid sentence, and. 
having fully answered, this respondent prays that the said writ of 
habeas corpus may be dismissed and that your respondent may be 
discharged with his reasonable costs. 

MAURTCE SPLAIN, 

United States Marshal for the District of Columbia. 

JOHN E. LASKEY, 

United States Attorney, D. C. 

District of Columbia, to wit: 

I, Maurice Splain, do solemnly swear that I am the United 

16 States Marshal for the District of Columbia, and that I have 
read the foregoing return by me subscribed; that the state¬ 
ments therein made as of my personal knowledge are true, and 
those made upon information and belief I believe to he true. 

MAURICE SPLAIN. 


Subscribed and sworn to before me this 9th day of October, A. D. 


1918. 


JOHN R. YOUNG, 

Clerk 

By W. F. LEMON, 

Ass’t Clerk. 


“Exhibit A ” 


Supreme Court of the District of Columbia. 

I, John P. McMahon, Judge of the Municipal Court of the Dis¬ 
trict of Columbia, appointed and designated to discharge the duties 

2—3237 


10 


FRANK SHORE VS. MAURICE SPLAIN, ETC. 


of a judge of the Police Court of said District during the absence of 
a regular Judge of said Court until the First day of January, 1919, 
do solemnly swear that I will support and defend the Constitution of 
the United States against all enemies, foreign and domestic; that I 
will bear true faith and allegiance to the same; that I take this 
obligation freely, without any mental reservation or purpose of eva¬ 
sion; and that 1 will administer justice without respect to persons, 
and do equal right to the poor and to the rich; and that I will faith¬ 
fully and impartially discharge and perform all the duties 

17 incumbent upon me as judge ad interim of the Police Court 
of the District of Columbia, acording to the best of my 

abilities and understanding, agreeable to the Constitution and laws 
of the United States of America, so help me God. 

JOHN P. McMAHON. 

Subscribed and sworn to before me this 28 day of June 1918. 
[seal.] JOHN R. YOUNG, 

Clerk. 

A copy, attest: 

[seal.] CAM HOWARD, 

Deputy Clerk, Police Court. 

Answer to Return of Certiorari. 

Filed October 9, 1918. 

******* 

Comes now Frank A. Sebring, Clerk of the Police Court of the Dis¬ 
trict of Columbia, by Campbell Howard, Deputy Clerk of said Court, 
and, in compliance with the writ of certiorari issued in the above- 
entitled cause, submits and certifies the exhibits, hereto annexed, 
called “Exhibit A” and “Exhibit B. ,, as the proceedings in this case 
of United States vs. Frank Shore, No. 220708 in the Police Court 
of the District of Columbia. 

In testimony whereof, I have hereunto set my hand and 

18 official seal to these proceedings this 8th day of October, 1918, 
at Washington, D. C. 

[seal.] FRANK A. SEBRING, 

Clerk . Police Court , D. C., 

By CAMPBELL HOWARD, 

Deputy Clerk, Police Court, D. C. 

JOHN E. LASKEY, 

A ttomey of the United States in 

and for the District of Columbia. 


\ 
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“Exhibit A.” 

In the Police Court of the District of Columbia, July Term, 

A. D. 1918. 


District of Columbia, ss: 

John E. Laskey, Esquire, Attorney of the United States in and for 
the District of Columbia, who, for the said United States, prose¬ 
cutes in this behalf, by Bolitha J. Laws Esquire, one of his assist¬ 
ants, comes here into Court, at the District aforesaid, on the Twenty- 
third day of July in the year or our Lord one thousand nine hundred 
and Eighteen in this said Term, and for the said United States, gives 
the Court here to understand and be informed, on the oath of one 
Charles A. Evans that one Frank Shore late of the District aforesaid, 
on the fourteenth day of September in the year of our Lord one 
thousand nine hundred and seventeen, with force and arms, at the 
District aforesaid, and within the jurisdiction of this Court, did then 
and there unlawfully bet and gamble a certain sum of money, to 
wit, the sum of two hundred dollars, in national currency of 

19 the United States of America, with one, Clay M. Wood, on 
the result of a certain running race of horses against the form 

of the statute in such case made and provided, and against the peace 
and government of the United States of America. 

Whereupon, the said Attorney of the United States, who, in this 
behalf, prosecutes for the said United States, in manner and form 
as aforesaid, prays the consideration of the Court here in the premises, 
and that due proceedings may be had against the said Frank Shore 
in this behalf to make him answer to the said United States touching 
and concerning the premises aforesaid. 

JOHN E. LASKEY, 
Attorney of the United States 

in and for the District of Columbia. 
By BOLITHA J. LAWS, 

His said Assistant. 

Personally appeared Charles A. Evans before me this twenty-third 
day of July A. D. 1918 and being duly sworn according to law doth 
declare and say that the facts as set forth in the foregoing informa¬ 
tion are true. 

BOLITHA J. LAWS, 
Assistant Attorney of the United States 

in and for the District of Columbia. 

[seal.] 

A copy attest: .. * 

CAM HOWARD, 

Deputy Clerk Police Court. 

20 [Endorsed :1 No. 220708. United States vs. Frank Shore. 
Yio. Sec. 809 P. C. Code. Witnesses: Clav M. Wood. Charles 

Evans, M. P. Filed Jul. 30, 1918. F. A. Sebring, Clerk Police 
Court. 
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“Exhibit B”. 

No. 220708. 

Before John P. McMahon, Acting Judge. 

In the Police Court of the District of Columbia, July Term, 1918. 

United States 


vs. 

Frank Shore. 

Information for Violation of Section 869 of the Code District of 

Columbia. 

Information filed July 30, 1918. 

Defendant arraigned: July 30, 1918. 

Plea Not Guilty. 

Jury trial demanded. 

Verdict guilty. 

July 30, 1918. Notice for motion for new trial given. 

^ Defendant enlarged on subsisting collateral. 

Aug. 1, 1918. Motion for new trial filed. 

Sep. 7, 1918. Motion for new trial overruled. 

Judgment of guilty entered. . 

Sentence to be committed to the Washington 
Asylum and Jail for the term of ninety days, and 
to pay a fine of $500.- and, in default, to be com¬ 
mitted to the Washington Asylum and Jail for 
the term of ninety days additional. 

Exceptions taken to rulings of Court on matters of 
law and notice given by defendant in open court 
at the time of said rulings of his intention to apply 
to a justice of the Court of Appeals of the District 
of Columbia for a writ of error. 

Recognizance in the sum of one thousand dollars 
entered into on writ of error to Court of Appeals, 
D. C. upon the condition that in the event of the 
denial of the application for a writ of error, the 
defendant will within five days next after the ex- 

ten °* ays a PP ear in Police Court and 
abide by and perform its judgment and that in 
the event of the granting of such writ of error, the 
defendant will appear in the Court of Appeals of 
the District of Columbia and abide by and per- 
its judgment in the premises. 

17 loiQ w’\? * Liberty Bonds deposited as security. 

Sep. 17, 1918. \V rit of Error denied by Court of Appeals. 

Oct. 7, Defendant surrendered to Court and ordered com¬ 
mitted. 


it 


it 
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• 1 / * * * 

October 8, 1918. 

I hereby certify under the Seal of this Court, that the foregoing is 
a true copy of the record of the proceedings had in the Police Court 
in the above-entitled case, together with an attested copy of the in¬ 
formation attached. 

CAM HOWARD, 

[seal.] Deputy Clerk, Police Court, 

District of Columbia. 

22 Demurrer to Return of Marshal. 

Filed October 11, 1918. 

******* 

Now comes the petitioner, Frank Shore, and says that the return 
of the respondent, Maurice Splain, United States Marshal for the 
District of Columbia, filed herein is bad in substance. 

JAMES L. PUGII, 
ALEXANDER WOLF, 

Attorneys for Petitioner . 


Memorandum. 

Among the points of law to be argued at the hearing of this de¬ 
murrer are the following: 

1st. That the return of Maurice Splain, United States Marshal for 
the District of Columbia, fails to show or set up any facts to justify 
the detention of the petitioner. 

2nd. That the facts set up in the said return do not justify the 
detention of the petitioner. 

3 rd. That the return of the respondent does not sustain the con¬ 
tention that the Honorable John P. McMahon was, under the laws 
in force in the District of Columbia, legally constituted and legally 
designated or appointed a Judge of the Police Court to proceed as 
such Judge at the trial of the petitioner on July 30, 1918. 

4th. That the return of the respondent does not sustain the con¬ 
tention that the Honorable John P. McMahon was, under the laws 
in force in the District of Columbia, legally constituted and legally 
designated or appointed a Judge of the Police Court to im- 
23 pose sentence upon the petitioner on the 7th day of Sep¬ 
tember, 1918. 

5th. That the return of the respondent does not, in law, show any 
facts to justify the Honorable John P. McMahon to act as Judge of 
the Police Court in the trial of the petitioner on July 30, 1918, and 
in the sentence of the petitioner by him on September 7, 1918. 

6 th. That the return of the respondent shows that on the 7th day 
of September, 1918, the date of the sentence of the petitioner by 
the said Honorable John P. McMahon, attempting to act as Police 
Court Judge, that the two regular Police Court Judges were acting 
as such on said date, to wit, the 7th day of September, 1918, and 
that therefore the return of the respondent shows that the said 
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Honorable John P. McMahon had no authority to act as such Police 
Court Judge or impose on said date the sentence upon the petitioner. 

7th. And for other errors and imperfections appearing upon the 
face of the return and for the reasons set forth in the petitioner’s 
petition filed herein. 


Memoranda. 


October 14. 1918.—The hearing in this cause is set for Friday, 
October 18, 1918, at ten A. M. 

October 18, 1918.—The hearing in this cause is set for Friday, 
October 25, 1918, at ten A. M. 

24 October 25, 1918.—The hearing in this cause is set for Fri¬ 

day, October 31, 1918, at eleven, a. m. 

November 1. 1918.—The hearing in this cause is set for Friday, 
November 8, 1918, at eleven, a. m. 


Decree Dismissing Petition, See. 


Filed November 8, 1918. 

******* 

This cause coming on to be heard upon the petition of Frank 
Shore, the return filed by Maurice Splain, United States Marshal 
for the District of Columbia, and the return to the writ of certiorari 
and the demurrer to said return filed by the petitioner, and the same 
having been argued and submitted by counsel for the petitioner and 
respondent, and considered by the Court, it is this 8th day of No¬ 
vember, 1918; 

Ordered and adjudged, That said demurrer be, and the same 
hereby is, overruled. 

And, the petitioner, by his counsel, having duly excepted to said 
action of the court, and having elected to stand upon said demurrer, 
declaring he would not plead to nor traverse said return, it is 

Further ordered and adjudged, That the petition herein be, and 
the same hereby is, dismissed; that the writ herein be, and the same 
hereby is, discharged; and that the petitioner he, and he 
25 hereby is. remanded to the custody of the respondent. 

And, the petitioner, by his counsel, having duly excepted 
to said action of the Court, and having in open court given notice 
of his appeal to the Court of Appeals and his intention to prosecute 
said appeal, upon motion by counsel for petitioner, it is. 

Further ordered, That said petitioner be admitted to bail pending 
the appeal upon giving bail bond in the sum of Five thousand & 
00/100 dollars, with surety satisfactory to the Court, or depositing 
Liberty Bonds in lieu thereof in the sum of Five thousand & 00/100 
dollars; and cost bond on appeal in the sum of One hundred 00/100 
dollars, or in lieu thereof depositing One hundred & 00i/100 dollars 
cash or in Liberty Bonds. 

By the Court: 

WENDELL P. STAFFORD, 

Justice. 
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Memorandum. 

November 9, 1918.—Personal recognizance $5,000 taken ($5,000 
U. S. Liberty Bonds deposited). 

Bond for costs ($100 in cash deposited). 

2G Assignment of Errors. 

Filed November 13, 1918. 

* . * * * * * * 

The petitioner, Frank Shore, for appeal to the Court of Appeals 
from the decree entered herein on the 8th day of November, 1918, 
hereby assigns the following errors: 

The Court erred 

(1.) In not sustaining the demurrer to the return of the re¬ 
spondent, Maurice Splain, United States Marshal for the District of 
Columbia. 

(2.) In dismissing the petition of habeas corpus. 

(3.) In not discharging the petitioner. 

(4.) In remanding the petitioner to the custody of the respondent, 
Maurice Splain, United States Marshal for the District of Columbia. 

(5.) In holding that the imposition of sentence on the petitioner 
on the 7th day of September, 1918, by Hon. John P. McMahon, at 
a time when lie was not acting under color of right or title, designa¬ 
tion or appointment, could not be inquired into in these proceedings. 

(G.) In holding that the imposition of sentence on the petitioner 
on the 7th day of September, 1918, by Hon. John P. McMahon, at 
a time that he acted in violation of and beyond the scope and limita¬ 
tion of the authority under which he tried the petitioner, could not 
be inquired into in these proceedings. 

(7.) In holding that the imposition of sentence on the petitioner 
on the 7th day of September, 1918, by Hon. John P. McMahon, at 
a time when the two regularly appointed Police Court judges. 
27 were presiding over their respective branches of the Police 
Court, could not be inquired into in these proceedings. 

(8.) In holding that the Honorable John P. McMahon was a 

legally constituted judge of the Police Court on the 30th day of 

Julv, 1918, at the time he presided at the trial of the petitioner. 

(9.) In holding that the Honorable John P. McMahon was a 

legallv constituted judge on the 7th day of September, 1918. at the 

time he overruled the motion for a new trial and imposed the sen¬ 
tence on the petitioner. 

(10.) In holding that the Honorable John P. McMahon was a 
de facto judge on the 7th day of September, 1918, at the time he 
imposed the sentence on the petitioner. 

(11.) In holding that the petitioner was legally sentenced on 
the 7th day of September, 1918. 

(12.) And for other errors apparent upon the face of the proceed¬ 
ings. 

JAMES L. PUGH, 
ALEXANDER WOLF, 
Attorneys for the Petitioner. 
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Service of copy hereof acknowledged this 13th day of November, 
1918. 


BOLITIIA J. LAWS, 
Assistant United States Attorney, 

District of Columbia. 


28 


Designation of Record. 


Filed November 13, 1918. 

♦ ♦*♦♦** 

The appellant, Frank Shore, by his attorneys, James L. Pugh 
and Alexander Wolf, hereby designates the following parts of the 
record to be included in the transcript of record to be filed in the 
Court of Appeals: 

(1.) The petition filed. 

(2.) The return of the respondent, Maurice Spain, U. S. Marshal 
for the District of Columbia and exhibits thereto. 

(3.) The return to the Writ of Certiorari and all exhibits thereto. 

(4.) The demurrer of the petitioner to the said return of the re¬ 
spondent Maurice Splain, U. S. Marshal. 

(5.) Notation of orders passed by the Court postponing the hear¬ 
ing from time to time. 

(6.) Final order in the cause passed by the Court on the 8th day 
of November, 1918, and appeal therefrom in open court. 

(7.) Memorandum of recognizance on appeal, and memorandum 
of deposit of Liberty Bonds for bail and of deposit of Liberty Bonds 
for costs. 

(8.) Assignment of errors filed. 

(9.) This designation of record. 

JAMES L. PUGH, 
ALEXANDER WOLF, 

A ttomeys for Petitioner. 


29 Service of copy of the above acknowledged this 13th day of 
November, 1918. 

BOLITHA J. LAWS, 

Assistant United States Attorney. 

District of Columbia. 


30 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
29, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in the Matter of the Petition of Frank Shore 
for a Writ of Habeas Corpus and Certiorari, Habeas Corpus No. 
748, as the same remains upon the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, this 
18th day of December, 1918. 

[Seal of the Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk . 

By W. E. WILLIAMS, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3237. Frank Shore, appellant, vs. Maurice Splain, &c. Court of 
Appeals, District of Columbia. Filed Dec. 24, 1918. Henry W. 
Hodges, Clerk. 
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BRIEF FOR APPELLANT. 


Statement of Facts. 

This is an appeal by Frank Shore from an order over¬ 
ruling a demurrer to the return to a writ of habeas corpus, 
and remanding the petitioner-appellant, to the custody of the 
defendant-appellee, Maurice Splain, United States Marshal 
for the District of Columbia (R., p. 14). 
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The petitioner, Frank Shore, alleged that he was unlaw¬ 
fully restrained of his liberty by the said Marshal, in that 
he was unlawfully and improperly tried and sentenced in the 
Police Court by Honorable John P. McMahon, a judge of 
the Municipal Court, who, without legal appointment or 
warrant of authority was assuming to act as Police Court 
judge on the 30th day of July, 1918, at which time, before 
the said Honorable John P. McMahon and a jury, the peti¬ 
tioner was placed on trial and found guilty; and in assum¬ 
ing, without legal appointment or warrant of authority to 
sentence the petitioner on the 7th day of September, 1918, 
and that as a result of such improper trial, and conviction 
thereon, and the sentence illegally imposed on petitioner, a 
certain commitment was issued by the Police Court, direct¬ 
ing the said Marshal to take into custody and transport 
petitioner to the Washington Asylum and Jail, and that 
petitioner was taken into custody by the said Marshal and 
by him held in restraint of his liberty under, said commit¬ 
ment ; that at the time of the sentencing of the petitioner by 
the said Honorable John P. McMahon, assuming to act as a 
Police Court judge, to wit, on the 7th day of September, 
1918, l)oth the regular appointed Police Court judges were 
present in court, presiding as such judges and actively en¬ 
gaged in their duties on said date (R., pp. 2, 3, 7). 

That under an act of Congress, approved June 30, 1902 
(Section 42 of the Code of Laws of the District of Colum¬ 
bia), there is established a police court, consisting of two 
judges, appointed by the President for a term of six years 
or until their successors are appointed; that the said judges 
shall hold separate sessions and carry on the business of the 
court separately and simultaneously; that the acts of each 
of such judges in respect of the business of said court shall 
be deemed and taken to be the acts of the said court; and 
that the said act of Congress makes no provision for the 





3 


appointment of police court judges other than by the 
President of the United States, by and with the advice and 
consent of the Senate; that by an act of Congress, approved 
June 30, 1902 (Section 51 of the Code of Laws of the 
District of Columbia), thereafter changed by Congress, by 
Act of February 17, 1909, there is a provision for a desig¬ 
nation by a justice of the Supreme Court of the District of 
Columbia— 

“In case of sickness, absence, disability, expiration 
of term of service of or death of either of the judges 
of the Police Court or of the Juvenile Court, any one 
of the justices of the Supreme Court of the District of 
Columbia may designate one of the judges of the 
Municipal Court to discharge the duties of said judges 
until such disability be removed or vacancy filled. The 
justice so designated shall take the same oath prescribed 
for these judges.” 

That on the 4th day of April, 1918, one of the justices of 
the Supreme Court of the District of Columbia passed the 
following order: 

“By virtue of an act of Congress approved February 
17, 1909, John P. McMahon, one of the Judges of the 
Municipal Court of said District is hereby designated 
and appointed to discharge the duties of either of the 
judges of the Police Court during their sickness, vaca¬ 
tion or disability, until the first day of January, A. D. 
1919.” 

That on the 4th day of April, 1918, the condition precedent 
to the designation had not occurred; that there was no 
occasion at such time for the designation of such substitute 
judge to act as Police Court judge, as neither of said Police 
Court judges at such time were sick, absent, disabled, nor 
had their term of service expired; that the said order pro- 
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vided for a term of service from the date of said order until 
the first day of January, 1919; that both of said judges at 
the time of said designation were presiding as judges and 
were not in any way incapacitated; that the only authority 
vested in any one of the justices of the Supreme Court of 
the District of Columbia to make such designation, arises 
only when the actual condition exists, and that an order of 
designation can not be made in anticipation thereof; that a 
justice of the Supreme Court of the District of Columbia is 
without authority to appoint to the Police Court bench, a 
judge of the Municipal Court for a fixed period of time, but 
only has authority to designate until the disability for which 
designation is made is removed; that there is no authority 
in any justice of the Supreme Court of the District of 
Columbia to appoint a deputy judge of the Police Court, or 
substitute judge of the Police Court for any specified time 
or term; that although the said order of designation and 
appointment was passed on the said 4th day of April, 1918, 
the said Honorable John P. McMahon did not assume to 
act as such judge until the 28th day of June, 1918, at which 
time he took the oath of office, and at a time when both of 
said Police Court judges were serving in their respective 
courts (R., pp. 5, 7). 

That on the 30th day of July, 1918, the said Honorable 
John P. McMahon presided at the trial of the petitioner, 
and that thereafter, on the 7th day of September, 1918, at a 
time when both the regular appointed Police Court judges, 
the Honorable Alexander Mullowney and the Honorable 
Robert Hardison, were present in court and presiding as 
such judges over their respective courts, yet, nevertheless, 
on said 7th day of September, 1918, the said Honorable 
John P. McMahon did, without any warrant of law, or any 
legal authority so to do, unlawfully and improperly sen¬ 
tence the petitioner, and the petitioner attached to his peti- 




tion a certification of the deputy clerk of the Police Court, 
in which he certifies that both the regularly appointed 
judges, Honorable Alexander Mullowney and Honorable 
Robert Hardison, were present in said Police Court and per¬ 
forming their duties as Police Court judges, on, to wit, the 
7th day of September, 1918 (R., pp. 3, 7). 

That the said Honorable John P. McMahon had no au¬ 
thority to act as judge of the Police Court at the time of 
trial, to wit, on the 30th day of July, 1918, and had no au¬ 
thority to sentence the petitioner on the 7th day of Septem¬ 
ber, 1918, and that he is unlawfully restrained of his liberty 
and is entitled to be released therefrom by writ of habeas 
corpus. 

The petitioner also prayed for a writ of certiorari, di¬ 
rected to the clerk of the Police Court, to which return was 
made by the deputy clerk, setting up the exhibits and pro¬ 
ceedings had in the Police Court. United States vs. Frank 
Shore, No. 220,708 (R., p. 10). 

The return of the resjx>ndent, the United States Marshal, 
to the writ of habeas corpus, admits the custody and deten¬ 
tion of the petitioner and that he was committed to his cus¬ 
tody; admits the case was tried on the 30th day of July, 
1918, in the Police Court by a jury, and that the Honorable 
John P. McMahon presided as the judge of said court under 
and by virtue of an order of Chief Justice McCoy of the 
Supreme Court of the District of Columbia, dated the 4th 
day of April, 1918. That the said Honorable John P. 
McMahon, from the first day of July, 1918, to the first day 
of August, 1918, sat in place of Honorable Alexander Mul¬ 
lowney, and from August 19, 1918, up to and including 
September 2, 1918, sat in the place of Honorable Robert 
Hardison; that on the 28th day of June, 1918, said Honor¬ 
able John P. McMahon took the oath of office; that on the 
7th day of September, 1918, a motion for a new trial in 
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the case was overruled and the petitioner was sentenced by 
the Honorable John P. McMahon (R., pp. 7, 8, 9). 

The petitioner filed a demurrer to the return of the Mar¬ 
shal, and among the many other points, set forth that the 
return of the respondent does not, in law, show any facts to 
justify the Honorable John P. McMahon to act as judge of 
the Police Court in the trial of petitioner on July 30, 1918, 
and in the sentence of the petitioner by him on the 7th day 
of September, 1918; and, further, that the return of the re¬ 
spondent shows that on the said 7th day of September, 1918. 
the time of the sentence of the petitioner by the said Hon¬ 
orable John P. McMahon, attempting to act as Police Court 
judge, that the two regular Police Court judges were acting 
as such on said date, to wit, the 7th day of September, 1918, 
and therefore the return of the respondent shows that the 
said Honorable John P. McMahon had no authority to act 
as such Police Court judge, or impose sentence on the peti¬ 
tioner (R., p. 13). 

The court overruled the demurrer and dismissed the peti¬ 
tion and discharged the writ, and remanded the petitioner. 

Upon appeal being noted, Shore was held in bail for his ap¬ 
pearance to answer the judgment of this Court (R., p. 14). 

Assignment of Error. 

The appellant specifies errors of the court below, as fol¬ 
lows. The learned trial court erred: 

(1) In not sustaining the demurrer to the return of the 
respondent, Maurice Splain, United States Marshal for the 
District of Columbia. 

(2) In dismissing the petition of habeas corpus. 

(3) In not discharging the petitioner. 

(4) In remanding the petitioner to the custody of the /; 

respondent, Maurice Splain, United States Marshal for the 
District of Columbia. 





/ 

(5) In holding that the imposition of sentence on the pe¬ 
titioner on the 7th day of September, 1918, by Hon. John 
P. McMahon, at a time when he was not acting under color 
of right or title, designation or appointment, could not be 
inquired into in these proceedings. 

(6) In holding that the imposition of sentence on the 
petitioner on the 7th day of September, 1918, by Hon. John 
P. McMahon, at a time that he acted in violation of and be¬ 
yond the scope and limitation of the authority under which 
lie tried the petitioner, could not be inquired into in these 
proceedings. 

(7) In holding that the imposition of sentence on the 
petitioner on the 7th day of September, 1918, by Hon. John 
P. McMahon, at a time when the two regularly appointed 
Police Court judges were presiding over their respective 
branches of the Police Court, could not be inquired into in 
these proceedings. 

(8) In holding that the Honorable John P. McMahon 
was a legally constituted judge of the Police Court on the 
30th day of July, 1918, at the time he presided at the trial 
of the petitioner. 

(9) In holding that the Honorable John P. McMahon 
was a legally constituted judge on the 7th day of Septem¬ 
ber , 1918, at the time he overruled the motion for a new 
trial and imposed the sentence on the petitioner. 

(10) In holding that the Honorable John P. McMahon 
was a de facto judge on the 7th day of September, 1918, 
at the time he imposed the sentence on the petitioner. 

(11) In holding that the petitioner was legally sen¬ 
tenced on the 7th day of September, 1918. 

(12) And for other errors apparent upon the face of the 
proceedings (R., p. 15). 
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Argument. 

1 he assignments of error may be conveniently discussed 
herein under the principal point involved in this appeal, 
that is, the legal right of Judge McMahon of the Municipal 
Court to impose sentence upon the appellant on the 7th day 
of September, 1918, as Judge of the Police Court, at a time 
when he was not acting under color of right or title, desig¬ 
nation or appointment, and when he was acting in violation 
of and beyond the scope and limitation of a certain order 
passed by one of the justices of the Supreme Court of the 
District of Columbia; and at a time when the two regu¬ 
larly appointed Police Court Judges were presiding over 
their respective branches of the Police Court. 

The regularly appointed judges of the Police Court on 
the 7th day of September, 1918, were the Honorable Alex¬ 
ander Mullowney and the Honorable Robert Hardison, and 
the act of Congress creating the Police Court and limiting 
the number of judges to two, is set forth as Section 42 of 
the Code of Laws of the District of Columbia, and is as 
follows: 


The Police Court. 

“Sec. 42. Constitution. There shall continue to be a 
police court in the District as at present constituted, 
consisting of two judges learned in the law, appointed 
by the President, by and with the advice and consent 
of the Senate, for the term of six years, or until their 
successors are appointed, who shall each receive a salary 
of three thousand dollars per annum. The said judges 
shall hold separate sessions and may carry on the busi¬ 
ness of said court separately and simultaneously, and 
are empowered to make rules for the apportionment of 
the business between them, and the act of each of said 
judges respecting the business of said court shall be 
deemed and taken to be the acts of said court. Each 
judge when appointed shall take the oath prescribed for 







judges of courts of the United States. Act of June 30, 
1902” 

In the event of the absence or disability of either one of 
the judges of the Police Court, Congress has made pro¬ 
vision for the designation of one of the judges of the 
Municipal Court to discharge the duties of said police judge 
until such disability be rem-oved or vacancy is filled . This 
provision is part of the act of Congress of June 30, 1902. 
Sec. 51 of the Code and thereafter amended by act of Con¬ 
gress of February 17, 1909 (p. 15 of Code), and is as 
follows: 

“In case of sickness, absence, disability, expiration 
of term of service of or death of either of the judges of 
the Police Court or of the Juvenile Court, any one of 
the justices of the Supreme Court of the District of 
Columbia may designate one of the judges of the 
Municipal Court to discharge the duties of said judge 
until such disability be removed or vacancy filled. The 
justice so designated shall take the same oath pre¬ 
scribed by these judges/’ 

The said provision limits the designation to such time as 
the contingency provided for has arisen and to be terminated 
when the disability is removed, it does not contemplate 
that a designation shall be made in advance of or in antici¬ 
pation of a disability arising, nor does it contemplate an ap¬ 
pointment or designation for a time beyond the existence of 
the disability or a vacancy on the Police Court bench, it ex¬ 
pressly provides, that the judge designated should discharge 
the duties until such disability be removed or vacancy filled. 

On the 4th day of April, 1918, at a time when both of the 
regularly appointed judges were actively engaged in their 
respective duties and presiding over their respective branches 
of the Police Court, when there was no occasion for the 
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designation of any other person to act as judge by reason 
of the fact that the contingency provided for had not 
occurred, nevertheless, on said date, the Honorable W alter 
I. McCoy, as Chief Justice of the Supreme Court of the 
District of Columbia, designated Honorable John P. Mc¬ 
Mahon one of the judges of the Municipal Court, to sit 
as judge in the Police Court of the District oi Columbia, 
and the order passed was in the following language: 

“By virtue of an act of Congress approved February 
17, 1909, John P. McMahon, one of the judges of the 
Municipal Court of said District is hereby designated 
and appointed to discharge the duties of either of the 
judges of the Police Court during their sickness, vaca¬ 
tion or disability, until the first day of January, A. D. 
1919.” (Italics’ ours.) 

Appellant does not admit that the justice had the author¬ 
ity and power to pass the said order on the 4th day of April. 
1918, and in the form in which it was passed, but as the said 
acting judge of the Police Court assumed to act there¬ 
under and did so act at the trial of the appellant, July 30, 
1918, during the absence of the regularly appointed judges 
of the Police Court, it might be presumed he was at such 
time a judge defacto; but it can not be successfully con¬ 
tended that he was a judge de facto on the 7th day of Sep- 
tember, 1918, the date and time he imposed sentence on the 
appellant, for the reason that on said date there was no dis¬ 
ability of either of the Police Court judges and no vacancy 
on the bench, both of the judges having theretofore returned 
from their vacation, and l>oth of said judges on said date 
and at the very time of the imposing of the sentence, were in 
Court presiding over their respective Courts. The imposi¬ 
tion of the sentence by the said John P. McMahon was not 
only in violation of the act of Congress creating the Police 
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Court, and providing for two judges of that Court, but 
was also in violation of the act of Congress of February 17, 
1909, and of the order of Justice McCoy, which provided 
that John P. McMahon should only discharge the duties 
of the judges of the Police Court during their absence. It 
was never contemplated by the act of Congress, or by the 
order of Justice McCoy, that at any time there should be 
three Police Court judges, it was only intended that the 
court should have two judges and that in the event of the 
absence of either of said judges, one of the Municipal Court 
judges, should act to fill the temporary vacancy. There 
was no authority or right for any person to act as judge 
unless such vacancy existed and upon return to the bench 
of the absent judge, all power of the acting judge ceased, 
and he was no longer a judge of the Police Court. 

It is clearly established that on the second day of Septem¬ 
ber, 1918, both of the regularly appointed judges of the 
Police Court had returned from their vacation and had as¬ 
sumed their duties and that on the seventh day of Septem¬ 
ber, 1918, were actively discharging their duties and pre¬ 
siding over their respective courts. (Petition of Appellant, 
R., p. 3.) (Affidavit of Deputy Clerk, Police Court, R., p. 
7.) ( Return of Respondent, R., p. 8 .) 

So that McMahon ceased to be an acting Police Court 
judge on the second day of September, 1918, and had no 
legal right to assume to act as such judge and impose sen¬ 
tence on the 7th day of September, 1918. 

I. 

At the time of the imposition of the sentence, on Septem¬ 
ber 7 , 1918 , the regular appointed and then acting judges 
of the Police Court, alone had the legal right and authority 
to preside over the Police Court and to impose sentence, and 
at such time John P. McMahon zvas not a judge de facto. 
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John F. McMahon was not an additional judge or 
a special judge of the Police Court, but was only 
designated to discharge the duties of either of the 
regular judges of the Police Court until such time as 
the disability was removed or the vacancy filled, 
and by force of the statute and order of designation 
his term of service ended on the 2d day of September, 
1918. In other words, during the time of the absence of 
either one of the judges from the bench, he simply acted in 
the place and stead of the absent judge. He stood in the 
shoes of the absent judge (if this figure of speech be per¬ 
missible), and the judge having returned and occupied his 
own shoes, that is to say, assumed his own duties, John P. 
McMahon had no shoes to stand in, or duties to perform, as 
a Police Court judge. 

There can not be an officer de jure and an officer dc facto 
of the same office at the same time. Boardman vs. Holliday, 
10 Paige, 223. 

The act of Congress provided for and limited the number 
of Police Court judges to two, and there was no vacancy or 
disability on the 7th day of Septemlier, 1918, and no office 
to fill. 

In the case of Norton vs. Shelby County, 118 U. S., 425, 
the court held there could lie no officer dc facto or de jure 
if there was no office to fill. 

The duties of John P. McMahon, for which he was desig¬ 
nated, had terminated and he had no more power or author¬ 
ity than a judge of a court whose term had expired and his 
successor appointed. The judicial power to impose sentence 
had passed from him on September 2, 1918. 

A judge pro tern, is a substitute and not duplicate, and 
can not hold court while the regular judge is presiding. 

Cox vs. State, 30 I\ans., 202. 

Williams vs. Strauss, 4 Okla., 160. 
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The act creating the Police Court never contemplated that 
there should l)e three judges at any time. Section 42 of the 
Code. 

Even in the case of a special judge, he can not act beyond 
the term for which he was appointed. 

“Proceedings before a special judge, even by consent 
of the parties, are coram non judice and void if the 
regular judge is not in fact disqualified, although he 
supposed he was and refused to sit." 

Ex parte Alabama State Bar Assn., 92 Ala., 112. 

In the case of Lowe vs. State, 111 Tenn., 81, it was held 
that the term of a special judge expires with the termination 
of the term for which he was selected, and conviction for a 
crime during a term subsequently held by him was void. 

In the case of Childers vs. Little, 96 Kans., 376, a special 
judge was elected to try such cases as the regular judge 
could not properly try at a particular term. It was held that 
he had no power to render judgment in a cause in the next 
term, another attorney having been elected special judge at 
that term. 

There can not l>e a court before a regular judge and a 
special judge at the same time, and the proceeding before 
the special judge is void. 

Baisley vs. Baisley, 15 Oreg., 183. 

A special judge appointed for a particular case is author¬ 
ized to sit only for the tenn for which he was elected, and, 
if the case is not then disposed of, he can not preside at a 
subsequent term. 

Small vs. Reeves, 46 S. W., 726. 

“If an office is filled and the duties pertaining thereto 
are performed by an officer de jure, another person, al- 
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though claiming the office under color of title, can not 
become an officer dc facto." 

McCann vs. Leavenworth County, 8 Kans., 441. 

Morgan vs. Krakenbush, 22 Barb., 80. 

Cohen vs. Beall, 61 Miss., 399. 

II. 

Either of the regularly appointed judges of the Police 
Court had the legal authority to impose the sentence. 

The act of each of the judges of the Police Court respect¬ 
ing the business of the court shall be deemed and taken to be 
the acts of said court. Sec. 42 of Code. 

In the case of United States vs. May, 2 MacArthur, 512, 
it was held that not only the judge who tried the cause upon 
which a verdict of guilty was found, could impose the sen¬ 
tence, but any other judge thereafter holding the same court 
could do so. The same reasoning is applied and has been 
applied where judges have resigned their offices, or in the 
event of death, when one of the other members of the court, 
or the succeeding judge, has passed the decree or imposed 
the sentence. 

In the case of Insurance Co. vs. Wilson, 8 Peters, 291- 
293, the Supreme Court held: 

“But the district judge is mistaken in supposing that 
no one but the judge who renders the judgment can 
grant a new trial. He, and the successor of his prede¬ 
cessor can exercise the same power, and has the right 
to act on every case that remains undecided upon the 
docket as fully as his predecessor could have done. The 
court remains the same and a change of incumbents 
can not or ought not, in any respect, to injure the rights 
of litigant parties.’’ 

Other cases to the same effect are the following: 

Lanphere vs. State, 114 Wis., 193. 

Pegalow vs. State, 20 Wis., 61. 
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Charles vs. State, 4 Port Ala.), 107. 

State vs. Jones, 115 Iowa, il3. 

State vs. Knotts, /OS. C., 400. 

Ex parte Williams, 26 Fla., 310. 

Bishop’s New Crim. Procedure, Par. 315, bee. / 


As a general rule the succeeding judge has authority to 
hear and determine a motion for a new trial in a case heard 
by his predecessor, where his term of office has exp.red or 


where he has died. 

Am. Insurance Co. vs. Neff, 43 Nans., /. 
Hughley vs. Wabasha, 69 Minn., 245. 
Richardson vs. Schuyler Co., etc., 156 Mo.. 407. 
Wilson vs. Calif. Ry. Co., 94 Cahf., 166. 

Tones vs. Sanders, 103 Calif.. 6/8. 

People vs. McConnell, 155 Ill.. 19- 
Felhauser vs. St. Louis, 178 Mo., 635. 

Union Pac. Ry. Co. vs. Lotway, 2 Nebr..346, 
Franklin vs. Van Dervort. 50 W. Va., 4_1. 


The fact that the case was begun Itefore a judge whose 
term expired prior to its conclusion, will not preclu e ns 
successor from trying it. even though he must try .t de novo. 

Clanton vs. Ryan, 14 Colo., 419. 

Updike vs. Armstrong, 4 Ill.. 264. 

23 Cvc. I-aw & Proc., 565. 


III. 

The appellant is entitled to his discharge, as the person 
wh0 imposed the sentence, did so, without authority of law. 
Section 1148 of our Code, provides: 


“Inauirv into cause of detention, • 1 11 

i il aot >ear that such person is detained without lega 

or discharged." 
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In re Lange, 18 Wall., 163, 178, the court held: 


“ I'he doctrine of this court, reaffirmed in this case, 
is that where a prisoner shows he is held under a judg¬ 
ment of a Federal court made without authority of law, 
the Supreme Court will, upon a writ of habeas corpus 
and certiorari look into the record so far as to ascertain 
that fact and if it is found to l>e so, will discharge the 
prisoner.” 

And Mr. Justice Miller further stated: 

“There is no more sacred duty of a court than, in 
a case properly before it, to maintain unimpaired those 
securities for the personal rights of individuals which 
have received for ages the sanction of jurists and states¬ 
men, and in such case no narrow or illiberal construc¬ 
tion should be given to the words of the fundamental 
law’ in which they are embodied. Without straining 
either the Constitution of the United States or the web- 
settled principles of the common law’, I have come to 
the conclusion that the sentence of the court under 
which the petitioner is held prisoner was pronounced 
without authority and he should therefore 1>e dis¬ 
charged.” 

In the case of Ex parte Yarl>orough, 110 U. S.. 651, the 
court held : 

“Where a prisoner is held under a sentence of any 
court of the United States in regard to a matter wholly 
beyond or without the jurisdiction of that court, it is 
not only within the authority but it is the duty of this 
court to inquire into the cause of commitment and to 
discharge him from confinement.” 

Ex parte Milligan, 4 Wall., 2, 31. 

In re Snow, 120 U. S., 274. 

Church on Hal>eas Corpus, Sections 348, 362, 363. 
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In the case ol Ex parte Curtis, 106 L*. S., 371, Mr. Chief 
Justice Waite said: 

“The jurisdiction of this court to review a judg¬ 
ment of inferior courts of the United States in crim¬ 
inal cases, by habeas corpus, is limited to the single 
question of the power of the court to commit the pris¬ 
oner for the act for which he has l>een convicted.” 

And In re Frederick, 149 U. S., 70-76, the court said: 

“A habeas corpus proceeding is a collateral attack 
of a civil nature to impeach the validity of a judgment 
or sentence of another court in a criminal proceeding, 
and it should therefore he limited to proceedings in 
which a judgment or sentence is clearly void by reason 
of its having l>een rendered without jurisdiction or by 
reason of the court having exceeded its jurisdiction in 
the premises.” 

In Devines Case. 11 Abb. Pr. (N. Y.), page 90, it is 
held that: 

“If two judges can not legally hold a Court of Spe¬ 
cial Seccions, but it took three to constitute such court, 
then the trial, conviction and commitment of the pris¬ 
oner was absolutely void: if then the alleged court that 
tried and sentenced him was not a court, and the two 
justices who tried and sentenced him had no jurisdic¬ 
tion whatever, and the prisoner was and is unlawfully 
imprisoned. Now, it is the very office of a writ ol 
halvas corpus to ascertain whether the prisoner is un¬ 
lawfully imprisoned. If then the two justices, who 
undertook alone and without the third, as a Court of 
Special Sessions, to try and sentence and commit the 
prisoner, could not and did not legally constitute a 
Court of Special Sessions, and had no power to try, 
convict and commit him, he must be discharged. 


V 
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The scope of a writ of habeas corpus when directed to an 
inquiry into the cause of imprisonment in judicial proceed¬ 
ings, extends to questions affecting the jurisdiction of the 
court, the sufficiency in point of law of the proceedings, and 
the validity of the sentence or commitment under which the 
prisoner is restrained; and it is a well settled general rule 
that on habeas corpus it may be shown that the court under 
whose judgment or order the prisoner is deprived of his 
liberty, has no legal existence, and that the person who im¬ 
posed the sentence was not a judge, unless it can be shown 
that he was a dc jure or dc facto judge, the trial and judg¬ 
ment were absolutely void. And it is well settled that if the 
sentence under which one is restrained of his liberty is void, 
it may l>e assailed collaterally, and habeas corpus is the 
proper remedy. As the jurisdiction of the court or judge to 
render the judgment is always a proper subject of inquiry 
on habeas corpus and is, in fact, the primary and generally 
the only question open to inquiry, and if such court or judge 
had no jurisdiction or authority to render it, either because 
the proceedings or the law under which they are taken are 
unconstitutional, or for any other reason the judgment is 
void, the one who is imprisoned under or by virtue of it, may 
be discharged on habeas corpus. W hile some of the earlier 
decisions inclined to the view that when a court had juris¬ 
diction of the subject-matter and of the person of the de¬ 
fendant, its judgment was conclusive on habeas corpus, it 
is now generally conceded that in order to render a judg¬ 
ment immune from attack the court must have had, not only 
jurisdiction of the subject-matter and of the person of the 
defendant, but also authority to render the particular judg¬ 
ment in question, and if either of these elements is wanting 
the judgment is fatally defective and open to collateral at¬ 
tack. Jurisdiction to render the particular sentence imposed 
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is deemed as essential to its validity as jurisdiction of the 
person or of the subject-matter. 

See 12 Ruling Case Law, pages 1196, 1197, 1198, 
1203. 

The act of Habeas Corpus has always been construed in 
favor of and not against the liberty of a subject or citizen, 
and the proceedings must l>e the same whether the benefit 
of it is invoked by the purest and best citizen of the State 
or the greatest criminal and the one most worthy of con¬ 
dign punishment. The law is no respecter of persons, and 
suffers no man. l>e he guilty or innocent, to be deprived of 
his liberty except by due process of law; and the writ of 
habeas corpus is available even to the guilty and he whom 
the popular voice would condemn, as it has been proven 
against a commitment by the King in council, and the act 
needs no interpretation and is in full accord with the com¬ 
mon law and the adjudications both in this State and in 
England, and with the Constitution. 

If there was no legal power to render a judgment or de¬ 
cree, or to issue the process, there was no competent court, 
and consequently no judgment or process. Appendix to 3 
Hill (N. Y.), 649. 

This court, in the case of Elliott vs. United States, 23 
App. D. C., 456, held: 

“The commitment of a party to jail by a court with¬ 
out jurisdiction, or want of legal authority therefor, as 
in a case of commitment for contempt of court and 
where it is shown there was no grounds for the con¬ 
tempt charge, the party committed, on proceedings of 
habeas corpus instituted by him, is entitled to discharge 
from custody.” 
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IV. 

Conclusion. 

As John P. McMahon was not and could not have been 
a de facto judge on the 7th day of September, 1918, as he 
was not substituting for either of the regular judges of the 
Police Court, both of whom at such time were in court and 
discharging their duties, and that the imposition of sentence 
on the 7th day of September, 1918, by him was not the act 
of a duly constituted judge of the Police Court, was not a 
legal judgment or sentence of the court, and as the appellant 
is deprived of his liberty by reason of such sentence, it is 
respectfully submitted that the order appealed from be re¬ 
versed, and the petitioner, the appellant, be released and dis¬ 
charged. 

Alexander Wolf, 
James L. Pugh, 
Attorneys for Appellant. 

Februarv 24, 1919. 







